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STATE OF MONTANA,
BEFORE THE BOARD OF PERSONNEL APPEALS

IN THE MATTER OF UNFAIR LABOR PRACTICE CHARGE NO. 5-08

POLSON CLASSIFIED EMPLOYEES
ASSOCIATION, MEANEA,

Appellant / Complainant,
- e .
POLSON PUBLIC SCHOOLS,

ELEMENTARY & HIGH SCHOOL
DISTRICT NO. 23, LAKE COUNTY,

)
)
!
|
| FINAL ORDER
/
!
!

| MONTANA,

Respondent f Defandant
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The above-captioned matler came befare the Board of Personnel Appeals an
December 8 1889, Karl Englund, attorney for the Complainant/Appsitant, appealed
from the Findings of Fact. Cenclusions of Law and Recommeanded Order issued by a
Department haaring officer, dated July 13, 1209, ¢

Appearing before the Board were Karl Englund, attorney for the
Complainant/Appelant and Aryn Plowman of the Mondana School Boards Association
rapresenting the DefendantRespondent. Both parties participated in person.

after reviaw of the record and consideration of the arguments by the paries, the
Beard concludas that the record supports the decision of the Hearing Officer
Accordingly, the Board orders as follows.

1 IT IS HEREEY DRDERED that the Board adopts the Findings ol Fact,
Conciusion af Law, and Recemmended Ordar issued by the Hearing Officer

2, IT 15 FURTHER ORDERED that the Exceptions ta Proposed Findings af
Fact; Conclusions of Law and Order on Remand are dismissed,

DATED this _} 7=tday of December, 1909,
BOARD OF PERSONMEL APPEALS

Presiding OfMcer
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STATE OF MONTANA MAR 1 1) 1893
BEFORE THE BOARD OF PERSONNEL APPEALS  HEAR(IGS BUREAL
IN THE MATTER OF UNFAIR LABOR PRACTICE CHARGE NO. 6-98:

FOLSON CLASSIFIED EMPLOYEES
ASSDCIATION, MEASNEA,

Complainant,

W5, ORDER

& HIGH SCHOOL DISTRICT NO. 23,
LAKE COUNTY, MONTANA,
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rRespondent,
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The above-captioned matter came before the Board of Personnel Appeals
on January 28, 1589, The Respondent appealed from the Findings of Fact,
conclusions of Law and Order issued ly a Department hearing officer, dated
September 30, 1998.

Appearing before the Board were Arlyn Plowman, representing the
Respondent, and Karl J. Englund, attorney for the Complalnant. They
participated In person.

After review of the record and consideration of the arguments by the
parties, the Board concludes that the Department hearing offlcer's findings of
fact are supported by substantial evidence. Certain concluslons of law and the
rationale expressed by the hearing officer In the "Discussion” portion of his
ruling, however, are deemed legally Incorrect. Specifically, the Board finds as
Incorrect Conclusions of Law 2 and £3, together with that portion of the
*Discussion” running from :}alc_pe 19, lIn2 10 through page 20, line 5 and from page
20, line 22 through page 21, line 20,

As a result of the above concluslons the Board orders as follows:

1. IT IS HEREEY ORDERED that:

This case is remanded to the Department hearing officer with
directions to comport his ruling to the following conclusions of the Board:

A.  Thatsection 5.3 of the contract constituted a valld walver to
?n&rgalll'l by the Association on the issues expressiy set forth
Ereln,

B. That the School District complied with the terms of Section 5.3
when it scught the input of the Association regarding the
District's efforts to modify duties and responsibilities of the
aldes and paraprofessionals; and



C, The district did not bypass the asscciation and deal
Inappropriately or directly with the employees,

2, IT IS FURTHER ORDERED that:

A, the Department hearing officer shall, on remand, determine
whether any other unllateral actions by the School District
exceeded the express walver contained within section 5.3 of the
EIE Eglt‘ﬁ:% t. If 50, such benavior could constitute an unfair labor

DATED this ..-_-"E day of February, 1988,
BOARD OF PERSOMNNEL APPEALS

Z.

i ﬁﬁl
“James A. Rice, Jr HL'_:E -
ff_.f" Presiding Officer
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Board members Rice, Talcott and Vagner concur,
Board members Schneider and Perkins dissent.
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_ CERTIFICATE OF MAILING

awid l, __(-;fﬂ"ﬁ bf:‘_—- ] G . do hereby certify that a #
- true and corréct copy of this document was mailed to the following on the /3
day of February, 1999;

KARL J ENGLUND
ATTORNEY AT LAW

PO BOX 8358
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ARLYN PLOWMARN
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STATE OF MONTAMA
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IN THE MATTER OF UNEAIR LABOR PRACTICE CHARGE NC). 6-95:
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POLSON PUBLIC SCHOOLS,
ELEMENTARY & HIGH 5CHOOL
DISTRICT N0, 23, LAKE COUNTY,
MO TANA,

Respondent,

L EER P U R EES N Rk R e |

1. INTRODUCTION

O Awguse 11, 1997, the Polson Classified Employees Association
(Azsociation), an affiiiace of the Montana Education Association and the Narional
Education Association, filed an undair labor practice charge with the Montana Board
of Personnel Appeals (Board) alleging that the Polson Public Schools, Elementany and
High School District Mo, 23 of Lake County, Montana (School Districe), violated
G BU-31-400(1) and {5}, MCA, by refusing to barpain in good faith with the exclusive
collective barpaining representitive.

The complaint asserted that the Schocl District unilaterally changed working,
conditions by revising job descriptions for instructional, non-instrocional, and
paraprofessional aides without bargaining with the Association, The complaint

turther alleped that after refusing to bargain wath the Association, the School District




artempred to barain with individual members of the collective bargaining unir,
bypassing the exclusive bangaining represenzative.

The School District responded that under the collective bargaining agreement,
it had the auchorty to implement the changes in the affecred job descriptions. In
particular, the School District pointed 1o Section 5.3 of the collective bargaining
agreement and contended that it warved the Associntion’s fight to bargain ahout
changes-in job duties and responsibifities:

Oin December 23, 1997, the Board issued its investigation report and
determined probable merit to the charpe, Pursuant 1o § 3%-31-405, MCA, this case
was referred to the Hesrings Bureau, and Hearing Officer Gordon Bruce conduected
an evidentiary hearing on June [8, 1994,

In Seprember 195N, the Hearing Officer issued findings of fact, conclusions of
law and recommended order, concluding that the School Discrict refused 1o barpain
with the Association over changes in job descriptions and duties and atrempted 1o
bypaszs the Assaciation and bargain directly with individual bargaining unit members.
The Schonl District fled exceptions to the Hearing Officer's decision, and the maiter
was argued before the Board on January 28 1999, The Board adopred the Hearing
Officer’s findings of fact, but amended the conclusions of Lvw and issued an order
holding:

Al That section 3.5 af the pantics’ collective bargaining
agreemnent constituted a valid waiver by the Complainant
of any oblipation the Delendant may have hid to bargain
on the issues exactly expressly set forth therein,

Bi  That the Defendant complied with the terms of section 5.3
when it sought the Complainants input; and

€} The Defendant did not bypass the Complainant and deal
directy with bargaining unit meémbers,

[
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Therealter, the Board remanded the matter to the Hearing Officer to
derermine whether any other unilateral actions by thie Schocl District exceeded the
express walver contalned within Section 3.3 of the panies’ collective bargaining
RERCLIEnE,

Pussuane tora March 18 1999 arder and a subsequent April 1, 1999
rescheduling ovrder, Hearing Oilicer Gordon Bruce held o tefephone conference on
April 6, [99%, At the conference, the representatives of the panies stipulated 1o the
fiallowing:

The issue to be detenmined on remand s whether the
empoverdelendant excecded the express waiver contained in
Section 3.3 of the collective bargaining agreement when it
discomtinwed o combined [oby titles relferenced in the unit
description, and if so; whether such behavior constitutes an unfair
labor practies,

That the record is sutficient for a dedsion on the merits withour
any further fact finding hearing,

The findings of fact in the decision on remand from the Board are
incorporated by reference in this decision and may be repeated for darification. The
Headng Officer has made some additional findings of fact derived from the record of
the hearing.

I1. FINTIIMNGS OF FACT

l. T Aupust of 1993, the Association and the School Districe agreed o
nepatiace 4 single collective barpaining agreement coverng the alfected emplovees.
The School District eliminaced its only paraprofessional position when it hired & new
mutthematics teacher, This change ocourred before the Association was certified as
the exclustve representative for any of the School District’s employees. Eventually,

thes parties reched a three-vear agreement covering both units, covering the 1995-



19596, 1996-1997 and 19971998 school years. The parties had three collective
bargaining agreements, two covering transportation and clerical employees, and a
third covering transportation and clerical employees and instructional, non-
instructional aides, and paraprofessionals.

2. The third round of nepotiations in 1995 began prior to the certification
election for the aide and paraprofessional unit and prior to the agreement to combine
the transportation and clereal unit with the aide and paraprofessional unit. When
the aide/puraprofessional unit was certified, the new unit made a series of proposals
designed to indude the new unit members in with the existing unit, including a
proposal 1o amend the recopnition daase of the contract and specifically lise "teacher
aides (instructional and non-instrectional) wrd paraprofessionals” as separate job
Cateporics.

1. The School District responded with & propesal 1o delete any reference to
paraprofessionils. The School District arpued that there should be no distinction
between aides and paraprofessionals: The Association rejected that idea, based in
part on the fuct that the unit as certified by the election and by the Board consisted
of two separate job classifications - aides and paraprofessionals, While the
Association was willing o esablish o committes o study the job duties of the
paraprofessicnal, it was not willing to.agree w abandon all distinctions between the
dwindling ranks of the paraprofessionals and the aides.

1, In response, the School Distnct proposed incleding in the recognition
clause the job classification of paraprofessionals *as may be defined by (he Thstrice.”
The Association did not apree with this language becanse of its perception that it
allowed the School District unlimited right e define the job of the paraprofessional.
The Association proposed again that paraprofessionals be listed in the recognition

clause as a separate job classification.  Finally, the School Districy agreed and the
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contract lists paraprofessionals and aides as separate job dassifications. The
paraprofessionals acted as assistant teachers:

3. The Schoel District assigned the former paraprofessional position duties
sitilar 1o those of an aide,  Before the School Distrct developed che new job
deseriptions, it assigned the paraprofessional employee lunchroom duty for the
199697 schoal vear, The School Thstnct did not make significant changes in the
lormer paraprofessional's duties under the job description when it included custodial-
type duties, inchuding ceaning lunchroom tables,

I, DISCUSSION

The Baard has jurisdiction over this unfair labor practice charge. § 39-31-404,
MCA, The School Dhistrict is a public emplover as-that term s defined in
G BG5S L-DO3{ L0), MCEA, its emplovees are public employees as that term is defined in
§39-51-103(9), MCA, and the Association is an exclusive representative as that term
5 defined in § 395 1-10304), MOCA,

Section 39-31-401{5}, MCA, provides that it is an unfair labor practice for an
emplover to "refuse to barpain collectively in good faith with an exclusive
representative.” An emplover viclates its duty to bargain if, without bargaining to
impasse, it changes uniluterally an existing term or condition of employment which s
a mandatory subject of bargaining,  See NLEE v, [Catz, 369 LS. 7536 ( 1962) (stating
that such action is T cireumvention of the duty to nepotiste which frustrages the
abjectives of § Bla)(3) much as doesa flat refusal”); Bigforlk Area Education

S L i I

LILP #20-78
The waiver of a statutory nght must be clear and unmistakable, st o)
Erlison Co, v NLRB, 460 ULS, 708 (1983), Generally worded management rights

clauses or "zipper” clavses will nov be comstrued a5 waivers of bargaining righits



suffolk Child Development Center, 277 NLRE 1343 (1983); KansagMatonal
Education Association. 275 NLRB 638 (1985} Bogeman Deaconcss Foundation,
422 NLEB Mo, 196 (1997}, Waiver may be evidenced by hargalning hisiony, but the
matter at issue must have been fully diseussed and consciously explored during
negotiztion and the union must have consciously yielded or clearly and unmistakably
walved its interest in the matter, Bockseell Tntemmational Corp,, 260 MLRE 13446,
1447 [[982Z).

The bargaining unit description in the parties’ collective hargaining agreement
is found in the second paragraph of Article 1 where it staves:

The appropriate unit shall nclude all eastodians, maintenance
warkers, bus drivers, mechanics, secretnries, and other employees
performing work of a cerical nature, including but not limited w
hot lunch aide-and office aide, all 1eacher aides {instructional and
non-instructional) and paraprofessionals employed by the Polson
Elemencary and High School District Mo, 23, excluding cools,
dishwashers, food servers, the superintendent’s secretary, the
clerk/Musiness manager and assistant, the transportation director
and any emploves excluded by 39-31-103, MCA,

The Complainant concends that beciuse the initial barpuining unit centified by the
Board included hath aides and paraprofessionals, the School District could not
unilaterally discontinue or combine job duties in the unit.

I Mewspaper Printing Corporation v, Mational Labor Belations Board,
692 F.2d 615, 111 LREM 2824 (6th Cir, 1982), the Sixth Cirouit Court of Appeals

stated:

We helieve that the following comment by the [National Labor
Relations] Board regarding unit centification, quoted with
approval by the Supreme Court, applies as well to valuntary
recngnition and places this dispute in the proper light:




‘[A] Board cenification in a representation procecding is
not & jurisdictional award: it is merely a determination thal
a mjority of the emplovees inan appropriite unit bhave
selected a particubir labor orpanization as their
representative for purposes of collective bargaining. 1t is
true that such certification presupposes a determination
that the group of emplovees involved constiture an
appropriate unit for collective bargaining purposes, and
that in making such a determination the Board considers
the peneral nature of the duties and work tasks of such
ermplovers, However, unlike a jurisdictional award, this
determination by the Bowrd does not freeze duties or work
taskes of the employees in the unit found approprinte.
Thus, the Board's unit finding does not per se preclude the
employer from adding to, or subtracting from, the
ermplovees’ work assipnments.” (Emphasis added)

The unit description found in Article | of the parties’ collective bargaining
aproement specifies those employvees who are members of the bargaining uni
represented by the exclusive representative, the Association. The unit description
does not estzblish any wages, hours or working conditions; it merely identifies those
emplovees represented by the Association. The unit description does not preclude
the Schoal District from adding to, or subtracting from, the employces work
assipnments. Newspaper Printine Corporaiion v, National Labor Relations Board.
supra, Bridpeport and Port lefferson Steamboat Company, 313 NLRB 63,

145 LRREM 1004 {1993} Alamo Cement Company, 277 NLRB 108, 121 LREM
PI3L (1985).

Although the School District had previowsly eliminated its Lust
paraprofessional position, paraprofessionals were included in the bargaining unit
certified by the Board in July 1995, The previcus job title and job description were
for a joh that no langer existed and the new job description and job title more

accurately reflected the incumbent's current job duties and responsibilities,
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The Complainant alse contends thay the School Districe could not discontinue
or combine position titles because of the *zipper” clause contained in the collective
bargaimng agrecment.

The fact that the positions were Included in the unic determination does
prevent the School District from altering the dutics of the position. However, the
Board has already determined that the Association waived its right to bargaiming
abuut job descriptions, discontinuation or comhbination of job titles. and work
assignments with the following contract language in Section 3.3, Wark Day - Work
Year - Work Week - Breaks, s follows:

The School District will assign howrs of work, number of days of
work, lenpth of work, job responsibilicy, and/or duties. The hours
of work, nummber of diys of work, the length of work, |ob
responsibility, andfor duties may be changed by the School
District after seeking the Association’s input

Here, the Board determined that the language in Section 5.3 constituted a
valid waiver by the Association of any obligation the School District may have had 1o
bargain on the issues expresshy set forth therein. Job responsibilities and duties are
expressly set forth in Section 3.3, 1f the Association waived its right o bargaining
regarding job responsibilities and job duties, it follows that the document describing
thase duties, the job description, is also within the scope of the waiver.

The Association proposed contract Janguage to limit the School District’s
§ 3%.31-303, MCA, rights to direct and assign employees, determine the job
classifications and personnel by which Districs operations were to be conducted,
when it proposed to negotiate job descriptions for each bargaining unit position. The
Associution's proposal regarding job descriptions and its failure w have them
included in the contract establishes that the School District successiully protecred its

emplover's § 39-31-303, MCA, prerogatives. This bargaining history constitutes an
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additional waiver on the whaole issue of job descriptions, Radioear Corporation,
P99 NLRE 137, 87 LRRM 1330 (1974); Westingrhouse Electric Corporation,
[50 NLRB 136, 38 LEEM 1257 (1965},

There is nothing in the parties” collective bargaining agreement nor in the
record that requires the School District to maintuin obsolere job titles or job
descriptions. In summary, the School District did not exceed the waiver contained in
Section 3.3 of the collective bargaining agreement when it discontinued or comhbined
job duties referenced in the unic description,

V., CONCLUSIONS OF LAW

= The Board has jurisdiction aver this undair labor praciice charpe.
§ 39-31-406, MUCA,

2. The School District did not violate § 39-31-401 (1) and {5}, MCA,
when it discontinued or combined joby tithes referenced in the unit description,
Y. RECOMMENDED ORDER

Unfair Labor Practice Charge No. 6-98 is hereby Dismissed.

DATED this /3 iy of July, 1999,

BOARD QOF PERSONNEL APTEALS

-.\'I

b b . o

GORDON D, BRUCE
Hearing Officer




